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EDUCATION 

Court Of Appeals: Charter 
Schools Are Public Schools, Must 
Follow The Same Rules, And 
Must Ditch Sexist Dress Codes 
Peter Greene 
Senior Contributor 
I look at K-12 policies and practices from the classroom perspective. Good for you. 
Jun 15, 2022,03:23pm EDT 

 

I am wearing pants. GETTY 

 

 

 

 

 

 

 

 

 

 

We are not wearing pants.  Roger Bacon Academy 

 

 

 

 

The U.S. 4th Circuit Court of Appeals just 
determined that North Carolina's Charter Day School violated the rights of female students by 
requiring them to wear skirts. That's a big deal, and there are other large issues at play here. 

The background 

This is a school whose mission involves communicating through the arts and sciences. Charter 
Day School is part of the network of charters operated by Roger Bacon Academy, one of the 
charters that focuses on a "classical curriculum" in a "safe, morally strong environment," which 
meant, apparently, no pants-wearing girls in their school (It also supposedly means things like 
sentence diagramming in Kindergarten and Latin in 4th grade, but then, its founder is an 
electrical engineer, not an educator.) Correct.  It does, indeed, mean diagramming in 
Kindergarten along with spelling.  Cursive is begun in 1st grade, and every student takes Latin 
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in 4th through 8th along with diagramming Latin sentences. Historical events are taught 
chronologically beginning in 1st grade with hunter-gatherers. Math facts are (horror of 
horrors) memorized. And that is why these RBA schools – all Title I low income schools - are 
the top scoring schools in their areas on state tests. This is education from an engineer’s 
perspective in the classroom in concert with dedicated teachers making meaningful differences 
in the lives of their students.   

RBA is owned and operated by Baker Mitchell, Jr., one of the titans of charter profiteering. Back 
in 2014, Marian Wang profiled the "politically-connected businessman who celebrates the 
power of the free market," which would not advance credit to non-profit start-up schools for 
buildings or equipment and how he perfected the business of starting nonprofit charter schools 
by risking his own funds and then having those schools lease – unsecured - their buildings, 
equipment, programs, etc. from for-profit companies owned and operated by Baker Mitchell, Jr. 
That's where the Roger Bacon Academy, a for-profit charter management company comes in - 
when the banks and mortgage companies would not. 

Some parents took CDS to court over the dress code. In 2019, a federal judge passed down the 
ruling that any public school in the country would have expected— a dress code requiring skirts 
for girls is unconstitutional. The school quietly retired the item in the dress code. 

But then in 2021, the Court of Appeals reversed that lower ruling, 2-1, based on the idea that a 
charter school is not a state actor and there for [sic from Mr. Green’s classroom perspective as 
Senior Contributor] not required to follow state rules. No, it was ruled unconstitutional. There 
are no state rules on dress codes. It also gave the plaintiffs the option of seeing if the policy 
could be challenged under Title IX. 

So now... 

That 2021 ruling was just the three-judge panel. Tuesday's ruling came after an en banc hearing 
before the full 16 court. And the full group of judges threw out the panel's decision. No, Mr. 
Greene, the “full group” did not throw out the panel’s decision. Only ten of the sixteen judges 
ruled against the panel in their 51 page opinion.  Six judges disagreed and wrote 47 pages for 
two powerfully worded dissents from the majority’s ruling. 

Galen Sherwin, the senior staff attorney at the ACLU Women's Rights Project, shared some of 
the details on Twitter. The defendants trotted out a "parade of horribles," which the court 
rejected. This ruling will not somehow stifle innovation. It will not threaten HBCUs. In Ms. 
Sherwin’s opinion. 

Sherwin added that the skirt rule violates equal protection because it's based on the old but still 
true and relevant notion that "girls are fragile and require protection by boys." Judge 
Wilkinson, who was part of the three-judge panel in the previous decision, lamented the end of 
the "age of chivalry." The majority noted that such an age was also the age "when men could 
assault their spouses" and that chivalry "may not have been a bed of roses for those forced to lie 
in it." 

Sherwin reports that the court rejects the notion that the dress code was okay because it was 
oppressive to both genders. Discriminating against both men and women, the court notes, "does 
not eliminate liability, but doubles it." 

And Sherwin passes on a great note from Judge Keenan (the 1 on the original ruling) who 
separately wrote against the argument that the code wasn't harming girls because they still got 
good grades. “We cannot excuse discrimination because its victims are resilient enough to 
persist in the face of such unequal treatment." "Nevertheless she persisted" apparently does not 
excuse whatever she must persist in the face of. 

http://www.rogerbaconacademy.net/wp-content/uploads/2017/04/B_Mitchell_CV.pdf
https://www.propublica.org/article/charter-school-power-broker-turns-public-education-into-private-profits
https://www.propublica.org/article/charter-school-power-broker-turns-public-education-into-private-profits
https://apnews.com/article/5a3c490df0f844a2be420c8bdf0de1b3
https://apnews.com/article/5a3c490df0f844a2be420c8bdf0de1b3
https://www.blogger.com/blog/post/edit/6534665086749553287/3780141819087854780
https://www.blogger.com/blog/post/edit/6534665086749553287/3780141819087854780
https://www.blogger.com/blog/post/edit/6534665086749553287/3780141819087854780
https://www.blogger.com/blog/post/edit/6534665086749553287/3780141819087854780


3 
 

Kudos also to Judge Wynn who, Sherwin reports, "says the dissent's comparing school choice to 
ordering steak or salmon at a restaurant 'leaves a bad taste in the mouth. Subjecting girls to 
gender discrimination that causes lasting psychological damage is not the same thing as 
ordering fish.'" Mr. Greene, you may want to get some quotes for the dissenting judges on these 
topics. The point was not whether steak was preferable to fish, but rather that steak lovers 
should not have the power to mandate no fish at all. 

So what does it all mean 

The ruling drives a stake through the heart of dress codes in charter schools.  Not true but 
supposing it is.  Why peg your gloatometer over denying an option to some parents who may 
prefer dress codes.   And it takes the extra step of asserting that Title IX covers dress code 
issues, even if the words "dress code" appear nowhere within it.   

The National Alliance for Public Charter Schools applauded the ruling: 

The importance of this case could not be overstated, as it was the first time a federal appellate 
court considered whether public charter school students deserve the same constitutional civil 
rights protections as district public school students. The en banc court clearly and 
unequivocally affirmed that charter schools are public schools and, accordingly, must be 
bound by the US Constitution. Moreover, public charter school students have the same 
constitutional and civil rights as their district public school peers.  

And these students henceforth will be forever condemned to the low, failing standards dictated 
by district public school officials run by “educators” like Mr. Greene who mock teaching 
grammar and Latin. 

Sherwin tweeted what in this ruling gives it such far-reaching effects for education policy: 

The court rightly recognizes that ruling otherwise would leave states free to establish parallel, 
privately operated public school systems in a constitution-free zone, free to implement race 
segregation, religious discrimination, etc. 

That question of whether or not charter schools are actually public schools, subject to the same 
rules, has long been at the heart of debate over charters. The modern charter movement has 
often argued that should have freedom from the rules that public schools are held to. During this 
case, Aaron Streett, representing Charter Day School argued that the school is not a state 
actor, and that status "provides leeway for policies that some might deem discriminatory, but 
that's the spirit of individual liberty."  

In fact, the Supreme Court has ruled in favor of allowing the state to spend tax dollars on 
discriminatory education, and it remains to be seen if they will rule further in that direction. 

This case may well not be done. Streett has said that the school is evaluating next steps; it's 
worth noting that Streett is an attorney with Baker Botts, a multinational law firm (where 
both Amy Coney Barrett and Ted Cruz once worked), and that he's the chair of their Supreme 
Court and Constitutional Law Group. Streett says that the majority opinion "contradicts 
Supreme Court precedent on state action...and limits the ability of parents to choose the best 
education for their children." 

But until the next ruling on this case, charter schools in the 4th Circuit must follow the same 
laws as public schools, and those laws say that female school students may not be subjected to 
policies based in outmoded and archaic notions about female gender roles. Whether the 
majority of parents wish to make that choice or not. Are freedom, liberty, and parent choice 
some more of your outmoded and archaic notions, Mr. Greene? 
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